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IN THE 


United States Const of Appeals 

Fob The Distbict of Columbia Cibcuit 


No. 10-391. 


BERTRAM L. CAINE, Appellant. 


v. 

NATIONAL SAVINGS AND TRUST COMPANY, 
a corporation, as Trustee tinder the last will and tes¬ 
tament of David A. Gourick, deceased, et al., 

Appellees. 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLANT 


JURISDICTION 

This is an appeal from an Order Construing Will and 
Instructing Trustee, passed by the Motions Judge in the 
United States District Court for the District of Columbia 
upon motion for summary judgment filed by the National 
Savings and Trust Company, as trustee under the last will 
and testament of David A. Gourick, deceased. The District 
Court had jurisdiction under the provisions of Title 11, 
Chapter 3, Paragraphs 11-301 and 11-306, of the District of 
Columbia Code, 1940 Edition. This Court has jurisdiction 
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to review the order under the provisions of Title 17, Chap¬ 
ter 1, Paragraph 17-101, of the District of Columbia Code, 
1940 Edition. ' 


STATEMENT OF CASE 

The material facts in this case are undisputed. The test¬ 
ator, David A. Gourick, a practicing attorney in the District 
of Columbia from July 20,1888, to the date of his death in 
1925, personally drafted his last will and testament and 
executed it in the presence of three witnesses on December 
14,1920. By Item XII One of that will, he left the residue 
of his estate and property to the National Savings and 
Trust Company of Washington, in trust, to pay three- 
fourths of the net income therefrom to his sister, Anna S. 
Payne, and the remaining one-fourth to his niece, Estella 
Caine, for and during their lifetimes, respectively. Upon 
the death of either of them, the entire net income was to be 
paid to the survivor during the rest of her natural life. 

By Item XII Two of the will, the trusts were to terminate 
upon the death of the survivor of the testator’s sister and 
niece, and the trustee was directed to “pay, set over, assign, 
convey and deliver my entire estate and property then in 
its possession, absolutely and in fee simple, share and share 
alike, unto my nephews, Edwin D. Payne, Edward 0. Caine 
and Bertram Caine, or the survivors or survivor of them.” 

At the time of the execution of the will on December 14, 
1920, and at the time of the testator’s death on January 27, 
1925, both his sister and niece, and all three of his nephews 
were living. Upon the testator’s death, his sister and his 
niece took their respective life interests. The testator’s sis¬ 
ter died and then the niece died. Upon the death of the niece, 
who was the survivor of the two life tenants, only the appel¬ 
lant, Bertram Caine, was still living, Edwin D. Payne and 
Edward O. Caine having died previous to the death of the 
testator’s niece, Estella Caine. Edwin D. Payne left surviv¬ 
ing him as his only heir at law and next of kin his widow, 
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Bonnie C. Payne, who is one of the appellees herein. Edward 
0. Caine left surviving him as his only heir at law and next 
of kin his widow, Anna G. Caine, who is one of the appellees 
herein. 

The National Savings and Trust Company, as trustee 
under the will, filed a petition for the construction of the 
will in the United States District Court for the District of 
Columbia, joining the surviving nephew, Bertram Caine, 
and the widows of the deceased nephews, Edwin D. Payne 
and Edward 0. Caine, as defendants. After all three de¬ 
fendants filed answers, the trustee filed a motion for sum¬ 
mary judgment. On June 14, 1949, the motion was orally 
argued by counsel for all parties in the Motions Court, and 
on June 28,1949, the Motions Judge signed an Order grant¬ 
ing the motion for summary judgment, adjudging “That 
upon the death of David A. Gourick on January 27, 1925, 
the remainder-men named in Item XII of the will of said 
decedent, namely Edwin D. Payne, Edward 0. Caine and 
Bertram Caine, the last-named being also known as Bert¬ 
ram L. Caine, each acquired a vested interest in the corpus 
of the trust estate and that the interests of said Edwin D. 
Payne and Edward 0. Caine were not divested by their sub¬ 
sequent deaths”, and directing that one-third of the trust 
property, after payment of expenses, etc., should be distrib¬ 
uted as follows: one-third to the defendant Bertram L. 
Caine; one-third to the executor or administrator of the 
estate of Edwin D. Payne and the remaining one-third to the 
executor or administrator of the estate of Edward 0. Caine. 

THE QUESTION 

Whether Item XII Two of the Last Will and Testament 
of David A. Gourick, deceased, vested the testator’s residu¬ 
ary estate and property in his three nephews at his death, 
or in Bertram L. Caine, the sole survivor of his three neph¬ 
ews, at the time of distribution upon the death of the sur¬ 
vivor of the two life tenants? 
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POINTS OF APPELLANT 

As points upon appeal, the appellant, Bertram L. Caine, 
respectfully contends: 

That the Court below erred as follows: 

1. In passing an Order in favor of the claimants, Bonnie 
C. Payne and Anna G. Caine. 

2. In failing to pass an Order directing that the corpus 
of the trust estate vested in the claimant, Bertram L. Caine, 
at the time of distribution thereof upon the death of the 
survivor of the two life tenants. 

3. In ignoring the clear intent of the testator as shown 
by his will. 

4. In failing to consider the ties connecting the testator 
with his family, the affection subsisting between them, and 
the motives reasonably supposed to operate with him. 

5. In ignoring the established and modern rule of sur¬ 
vivorship in connection with both real property and per¬ 
sonalty in England and the United States. 

8. In disregarding the leading District of Columbia case 
of Jewell v. Graham. 

7. In following the dicta of the case of O’Brien v. Dough¬ 
erty. 

8. In other aspects apparent of record. 

SUMMARY OF ARGUMENT 

I. 

In deciding the question in this case, namely, whether 
Item XII Two of the Last Will and Testament of David A. 
Gourick, deceased, vested the testator’s residuary estate 
and property in his three nephews at his death, or in Bert¬ 
ram L. Caine, the sole survivor of the three nephews at the 
time of distribution upon the death of the survivor of the 
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two life tenants, it must be borne in mind that a rule of con¬ 
struction governs this decision and not a principle of sub¬ 
stantive law. 

The rule of construction, to which all other rules must 
give way, is that the intention of the testator, expressed in 
his will, shall prevail, provided it be consistent with the 
rules of law or public policy. 

Corollary to the principle rule are the following rules: 1. 
That the will must be taken as a whole because the testator 
was dealing with known conditions and not with theories; 
2. That it is presumed that a testator, especially a lawyer 
like David A. Gourick, practicing in the District of Colum¬ 
bia from 1888 to the time of his death in 1925, who wrote his 
own will, used words adequate to express his intent; 3. That 
even when the testator is not a lawyer, it is presumed that 
he used the words in which he expressed himself according 
to their strict and primary acceptation, and, lastly, that in 
determining the intent of the testator, little aid is derived 
from a resort to formal rules or a consideration of judicial 
determination in other cases apparently similar; it is a ques¬ 
tion in each case of the reasonable interpretation of the 
words of the particular will. 

II. 

The clear intent of the testator, David A. Gourick, as 
shown by his will, was that his only surviving nephew, Bert¬ 
ram L. Caine, should take his residuary estate and property, 
since his other two nephews had predeceased the survivor 
of the two life tenants. The words ‘‘The survivors or sur¬ 
vivor of them” in Item XII Two of the will are used in their 
plain, natural, literal and ordinary import. They refer to 
the survivors or survivor of the three nephews at the period 
of distribution upon the death of the survivor of the two 
life tenants, and are words of joint tenancy. If the testator 
had intended his estate to vest in his three nephews at his 
death, he would have used the words “or such as may sur- 
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vive me” or “such as may be living at my death”, follow¬ 
ing his naming of the three nephews, instead of the words 
of survivorship that he did use. To construe the words “the 
survivors or survivor of them” as having other than their 
plain, natural, literal and ordinary meaning would be a 
forced construction and would do violence to the plain lan¬ 
guage of the testator in his will. 

The words “share and share alike” bear their plain, nat¬ 
ural, literal and ordinary meaning of “in equal portions” 
or “equally”. To interpret them in any other way would 
be to bring them into conflict with the words “the survivors 
or survivor of them” and would render one or the other 
superfluous. 

That construction of doubtful words in a will is to be most 
favored which will inure to the benefit of the next of kin. 
This is the construction of just, natural or normal dispo¬ 
sition. The appellant, Bertram L. Caine, is the testator’s 
sole heir at law and next of kin. The appellees, Bonnie C. 
Payne and Anna G-. Caine, are the widows of his deceased 
nephews. 

m. 

The ties which connected David A. Gourick with his fam¬ 
ily, the affection subsisting between them, and the motives 
reasonably supposed to operate with him, conclusively show 
that the testator intended to financially take care of his sis¬ 
ter, his niece, and his three nephews, all that remained of 
his immediate family by blood. But there is no evidence in 
the will or otherwise that the testator ever knew his neph¬ 
ews’ wives: indeed, there is no evidence that his nephews 
were married either when the testator executed his will in 
1920 or when he died in 1925. In any event, the law is clear 
that in the construction of wills kindred of blood are favored 
over kindred by affinity whenever there is a choice between 
the two. 
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IV. 

There is no question that the established and modern rule, 
both in England and in the United States, is that when the 
gift to the survivors is preceded by a particular estate for 
life or years, as in this case, words of survivorship, in the 
absence of anything indicating a contrary intention, usually 
refer to the termination of the particular estate. As stated 
previously in this brief, this rule is a rule of construction 
and not a principle of substantive law. A long line of mod¬ 
ern English decisions follow the leading case of Cripps v. 
Wolcott, 4 Maddock, 11; 56 Eng. Rep., 613, decided in 1819, 
which is supported by the modern weight of authority in 
the United States, particularly in the fifteen states of Cali¬ 
fornia, Connecticut, Delaware, Illinois, Kentucky, Mary¬ 
land, Massachusetts, Missouri, New Hampshire, New Jer¬ 
sey, North Carolina, Ohio, Rhode Island, South Carolina 
and Wisconsin. New York State decisions are divided but 
the majority seem to be tending towards the modern ma¬ 
jority rule. 

The modern rule also applies to devises of real estate, 
both in England and in the United States. The leading Eng¬ 
lish case is In re Gregson’s Estate, 2 De.G. J.&S.,427; 71 
Eng. Rep., 559, which is followed by a long line of English 
authorities and by the fifteen states of California, Connecti¬ 
cut, Illinois, Kentucky, Maryland, Massachusetts, Missouri, 
New Hampshire, New Jersey, North Carolina, Ohio, Rhode 
Island, South Carolina, Wisconsin and New York State. 
These states represent the modern weight of authority in 
the United States. 

V. 

The case of Jewell v. Graham, 57 App. D.C., 391, decided 
by this Court in 1928, follows the established and modem 
rules for both real estate and personalty in holding, on facts 
similar to those in the Gourick case, that the intention of 
the testator should prevail when it is not inconsistent with 
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settled rules of law, and that when his intention is plain, it 
is unimportant whether the remainder be treated as vested 
or as contingent, since the result will be the same in either 
case. 

VL 

The case of O’Brien v. Dougherty, 1 App. D.C., 148, de¬ 
cided by this Court in 1893, and relied on by the appellees 
to prove their contention that the remainders to the two 
deceased nephews became vested upon the death of the test¬ 
ator, was not decided upon the point at issue in the Gourick 
case, and, therefore, cannot be accepted as an authority gov¬ 
erning that case. The significant words in the 0 ’Brien case 
were “and after her death to revert to my surviving chil¬ 
dren.’ ’ The lower Court enforced a charge on the testator’s 
real estate in favor of a grandchild whose mother had sur¬ 
vived the testator but had pre-deceased the life tenant, on 
the grounds that survivorship should be referred to the date 
of the testator’s death, and hence the interest of the de¬ 
ceased child of the testator had vested upon the death of 
her father and was distributable to the grandchild. But this 
Court of Appeals reversed the decision of the lower Court 
and remanded the case, on the ground that, because of the 
words quoted hereinabove, which clearly showed the intent 
of the testator, the devise was to the surviving children of 
the testator, and therefore, the surviving children took as 
joint tenants, with right of survivorship among them, which 
eliminated the grandchild. Therefore, the O’Brien case 
stands solely for the proposition that the intent of the test¬ 
ator expressed in his will shall prevail provided it be con¬ 
sistent with the rules of law or public policy, and all refer¬ 
ences to the reference of survivorship to the death of the 
testator, rather than to the termination of the intervening 
particular estate are gratuitous and pure but obsolete dicta. 
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ARGUMENT 

L 

The first role in the exposition of wills to which all other 

roles most give way, is that the intention of the testator 

expressed in his will shall prevail provided it be consist¬ 
ent with the roles of law or poblic policy . 1 

It is elementary that the primary source of determining 
a testator’s intention is the will itself. 2 

It is also elementary that the testator’s will must be taken 
as a whole, because he was dealing with known conditions 
and not with theories. He did not intend or expect that one 
word or one phrase here and there would be picked out and 
used to destroy his intention. 3 

Therefore, not only must David A. Grourick’s Last Will 
and Testament be studied as a whole, but Item XII Two of 
that will must also be studied as a whole. 

Furthermore, it is presumed that a testator, especially a 
lawyer who writes his own will, uses words adequate to 
express his intent. 4 

Even when the testator is not a lawyer, the presumption 
is that he used the words in which he expressed himself 
according to their strict and primary acceptation. 5 

As stated by Justice Robb in Baldwin v. National Savings 
& Trust Co.: 1 “In determining the intent of the tes- 

1 American Security & Trust Co. v. Sullivan (D.C.), 72 P. Supp., 926. 

Baldwin v. National Savings & Trust Co., 65 App. D.C., 174. 

Cruit v. Owen, 25 App. D.C., 514. 

Presly v. Simpson, 53 App. D. C., 358; 290 F. 333. 

O'Brien v. Dougherty, 1 App. D.C., 148. 

Jewell v. Graham, 57 App. D.C., 391. 

Evans v. Evans, 60 App. D.C., 371. 

Pyne v. Pyne, 81 App. D.C., 11; 154 F. (2d), 297. 

69 Corpus Juris, “Wills”, Para. 1118—Intention of Testator. 

3 American Security & Trust Co. v. Sullivan (D.C.), 72 F. Supp., 925, 
Slingluff v. Johns, 87 Md., 273, 276. 

• Cruit v. Owen, 25 App. D.C., 514, 523. 

4 Hill v. Fill, 61 App. D.C., 72, quoting Johnson v. Washington Loan & 
Trust Co., 33 App. D.C., 242. 

* Brown v. Wells, 45 App. D.C., 428, quoting Crenshaw v. McCormick, 
19 App. D.C., 494. 

Dutton v. Pugh, 18 A., 207 (New Jersey). 
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tator, little aid is derived from a resort to formal rules or a 
consideration of judicial determination in other cases appar¬ 
ently similar. It is a question in each case of the reasonable 
interpretation of the words of the particular will.” 6 

n. 

The clear intent of the testator, David A. Gourick, as shown 
by his will, was that his only surviving nephew, Bertram 
L. Caine, should take his residuary estate and property, 
since his other two nephews had predeceased the last of 
the two life tenants. 

1 The words “the survivors or survivor of them” are used 
in the testator’s will in their plain, natural, literal and ordi¬ 
nary import. They refer to the survivors or the survivor of 
the testator’s three nephews at the period of distribution, 
and are words denoting joint tenancy. 

Webster’s International Dictionary defines “Survivor” 
as 1. One who survives or outlives another person, or any 
time, event or thing. 2. (Law) The longer liver of two joint 
tenants or two persons having a joint interest in anything. 
Blackstone.” To the same effect are Bouvier’s Unabridged 
Law Dictionary and Black’s Law Dictionary (Second Edi¬ 
tion). 40 Words and Phrases (Permanent Edition) defines 
“Survivor” as “one who outlives another person, or lives 
beyond some happening, and by survivor of two persons, 
the one living after the death of the other is ordinarily 
meant.” 7 

1 With the inclusion of the phrase “of them”, the entire 
clause “the survivors or survivor of them” refers to and 
limits the preceding nouns “my nephews, Edwin D. Payne, 
Edward 0. Caine, and Bertram L. Caine”, and means “the 
survivors or survivor of my three nephews just referred 

• To the same effect are the case of Evans v. Evans, 60 App. D.C., 371, 
372 and Cruit v. Owen, 25 App. D. C. 514. 

! 7 To the same effect is the case of Hill v. Safe Deposit & Trust Co., 101 
Md., 60, 63; 60 A., 446, 447, which quotes 27 Amer. & Eng. Encyc. L. 
(Second Edition), 555. 
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to.” Had the testator intended his estate to go to his three 
nephews living at his death, being himself a lawyer would 
he not have used the words that clearly express that inten¬ 
tion, such as “my nephews, Edwin D. Payne, Edward 0. 
Caine, and Bertram L. Caine, or such as may survive me”? 
Or he could have used the phrase “or such as may be living 
at my death”. He could even have used the words “or their 
heirs or legal representatives”. The fact that he did not use 
such phrases, customary especially for a lawyer, is conclu¬ 
sive evidence that he did not intend the construction that 
the appellees are placing on the words “or the survivors or 
survivor of them”. The testator practiced in this jurisdic¬ 
tion from July 20,1888, until the date of his death on Jan¬ 
uary 27, 1925, and must be presumed to have had some 
understanding of legal phraseology. 

The testator intended to use the words “the survivors or 
survivor of them”, putting the plural before the singular, 
because he was fully aware that, grammatically speaking, 
if one of his three nephews died, there would be two “sur¬ 
vivors”, and if two nephews died, there would be a “sur¬ 
vivor” left to take the entire estate. 

In contending that the testator used the words “the sur¬ 
vivors or survivor of them” in their plain, natural, literal 
and ordinary sense, it may be pointed out that very often 
in wills, where there are more than two executors named, 
you will find a direction to “my executors, the survivors or 
survivor of them” to do certain things. Would the appellees 
seriously contend that if one or more of the executors died, 
the testators intended that the deceased executors’ heirs or 
personal representatives were to function as executors in 
their place and stead? Such an absurd conclusion is reached 
when the plain, ordinary and natural meaning of the word 
“survivor” is twisted and stretched all out of shape in order 
to make it mean what it does not naturally. 8 

* See the following cases for the use of the phrase “my executors, the 
survivors or survivor of them”: Stout v. Cook, 79 N.J. Equity, 673: 81 A. 
821; Dutton v. Pugh, 18 A. 207 (New Jersey), and Bidgley v. Kidgley 
147 Md. 419; 128 A. 131. 
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To construe the words “survivors or survivor” as mean¬ 
ing heirs or personal representatives instead of their natu¬ 
ral meaning would be forced construction and would do vio¬ 
lence to the plain language of the testator in his will. 9 

It is argued by the appellees that the words “share and 
share alike” are words of art denoting a tenancy in common, 
and therefore created a tenancy in common between the 
three nephews. Besides the fact that this contention nulli¬ 
fies the testator’s plain intent, the fallacy of this argument 
is indicated by the respective position in Item XII Two of 
the testator’s will of the words “share and share alike” 
and “the survivors or survivor of them”. The only reason¬ 
able interpretation of the words “share and share alike” is 
that the testator intended to use them in their simple mean¬ 
ing of “equally” or “in equal portions”, a meaning which 
they universally bear in wills. 10 

If, as the appellees contend, the words “share and share 
alike” are words of art denoting that each of the three neph¬ 
ews was to take as tenant in common, then they are abso¬ 
lutely inconsistent with the following words “or the sur¬ 
vivors or survivor of them”, and the appellees are forced 
to the unnatural interpretation of “or the survivors or sur¬ 
vivor of them” that they refer to the heirs and personal 
representatives of the deceased nephews. This interpreta¬ 
tion leads to the illogical conclusion that the words “or the 
survivors or survivor of them” are entirely superfluous, 
and if that is the case, why did the testator insert them at 
all? 

It is submitted that the appellees cannot insist upon the 
construction for which they contend without doing violence 
to the plain language of the testator in his will. Again quot¬ 
ing from Justice Robb in Baldwin v. National Savings & 

• Snyder v. Snyder , 169 N.Y.S., 396; Ridgely v. Ridgely, 147 Md., 419; 
128 A. 131; McKenty v. Caldwell, 155 S.W. (2d), 193 (Ky.); 2 Schooler 
on Wills, Executors, and Administrators (Sixth ed. 1915), 8ection 1060. 

10 Coveny v. McLaughlin, 148 Mass., 576; 20 N.E. 165; In Gregsan’s 
Estate, 2 De.G.J. & S., 427, 71 Eng. Reports, 559; Cripps v. Wolcott, 4 
Maddock 11; 56 Eng. Reports, 613. 
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Trust Co. ( supra ): “It is a question in each case of the rea¬ 
sonable interpretation of the words of the particular win.” 

Furthermore, it must be remembered that Bertram L. 
Caine is the sole surviving heir at law and next of kin of the 
testator, while the appellees are merely widows of the de¬ 
ceased nephews. In In re Robin's Estate, 38 F. Supp., 468, 
471 (D.C.) the Court states that that construction of doubt¬ 
ful words (in a will) is to be most favored which will inure 
to the benefit of the next of kin. This is the construction of 
just, natural or normal disposition. 

in. 

“The ties which connect the testator with his legatees, the 
affection subsisting between them, and the motives rea¬ 
sonably supposed to operate with him, are all entitled 
to consideration in expounding doubtful words and in 
ascertaining the meaning in which the testator used 
them .” 11 

In studying the will of David A. G-ourick, you are im¬ 
pressed with the fact that the testator does not once use the 
word “heir”, nor does he even once mention the wives of 
the three nephews, the widows of two of the deceased neph¬ 
ews being the appellees here. But we do know, from reading 
his will, that the testator mentioned all of his then living 
relatives, of whom his nephew, Bertram L. Caine, is the sole 
survivor. He even mentioned his dead mother and father. 
And he gave special bequests to his dear friends. His will 
shows that he loved his family dearly and wished to provide 
for them, his sister, his niece and his three nephews. But the 
appellees would have this Honorable Court believe, despite 
this overwhelming evidence of the testator’s love for his 
own family, that he intended by his will to provide for the 
widows of his deceased nephews to the exclusion of his sole 
living nephew, so far as two-thirds of his estate is con- 

n Quoted from Justice Robb in Baldwin v. National Savings & Trust 
Co. (supra). 
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cerned. It is submitted that all the evidence derived from 
the will itself negatives any such intention. 

Kindred of blood are properly favored over kindred by 
affinity. 12 

Indeed, the case of nephews and nieces stands upon a 
different footing from that of a testator’s own children. 
Nature and law both make the distinction and presumptions 
and implications justifiable in one case might be very unre¬ 
liable, and for that reason inadmissable, in the other. 13 

How much more applicable the preceding rule is when the 
situation involves the widows of deceased nephews. There 
is no evidence that the testator’s nephews were even mar¬ 
ried when he drafted this will, so how could it be assumed 
that he had them in mind? There is no evidence that his 
nephews were married before the testator died. Therefore, 
it is evident that the testator did not have the appellants in 
mind when he drafted his will. His family that he loved 
ended with the death of the last of his nephews, but as long 
as one of them remained alive, it was his intention to care 
for him. That intention would have been carried out if it had 
been Edwin D. Payne or Edward 0. Caine who had remained 
alive instead of Bertram Caine, so the appellees can hardly 
say that the testator has discriminated against them in his 
wifi. 

u 1 Schouler on Wills, Executors and Administrators (5th Ed. 1915), 
Para. 479; Tingier v. Woodruff , 84 Conn., 684, 689. 

“ Savage v. Burnham , 17 N.Y., 579; Snyder v. Snyder, 169 N.Y.S., 396; 
Guernsey v. Guernsey, 36 N.Y., 267, 273. 
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IV. 

The established and modem rule, both in England and in 
the United States, is that words of survivorship in a will, 
particularly when used in connection with a general gift, 
refer to the death of the testator as the time at which the 
survivorship will be determined, unless it is made to 
appear that the testator intended to refer it to a time 
after his death; but when the gift to the survivors is pre¬ 
ceded by a particular estate for life or years, words of 
survivorship, in the absence of anything indicating a con¬ 
trary intention, usually refer to the termination of the 
particular estate. 

This rule is a rule of construction and not a principle of 
substantive law. 14 

In 2 Jarman on Wills (6th Ed. 1893) there is an exhaus¬ 
tive study of the historical development of this established 
and modem rule, commencing on Page 662, at Paragraphs 
m-2, and continuing to the end of that paragraph on Page 
677. 

For a long period of time the British Courts uniformly 
applied words of survivorship to the death of the testator, 
on the notion that there was no other mode of reconciling 
them with the words of severance creating a tenancy in com¬ 
mon. The attention of this Honorable Court is particularly 
called to the remarks of the commentator in the second para¬ 
graph on Page 667 of Jarman concerning the inadequacy of 
the grounds upon which the ancient rule was established. 

Then came a period of inconsistency in the British deci¬ 
sions which led to the total subversion of the ancient rule. 
During this period these decisions departed from that rule 
only upon particular grounds. 

The overthrow of the ancient rule was completed in the 
case of Cripps v. Wolcott, 4 Madd., 11; 56 Eng. Rep. 613, 

“ Taylor v. Taylor, 174 N. C., 637 ; 94 S. E. 7: Jessup v. Nixon, 193 N. 
C., 640; 137 S. E., 810, 811. 
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decided in England in 1819. 15 This case stated that: “But if 
a previous life estate be given, then the period of division 
is the death of the tenant for life, and the survivors at such 
death will take the whole of the legacy.” 16 

The following statement on Page 676 of Jarman {supra) 
is tremendously significant: “The ride in Cripps v. Wolcott 
is not only settled , hut is one which the Court never seeks to 
evade by slight distinctions.” 

The modern English rule is founded on the case of Cripps 
v. Wolcott {supra) and is supported by a long line of Eng¬ 
lish cases. 17 

The modern weight of authority in the United States also 
supports the case of Cripps v. Wolcott. 16 

The following fifteen States support the modem rule: 
California, Connecticut, Delaware, Illinois, Kentucky, Mary¬ 
land, Massachusetts, Missouri, New Hampshire, New Jer¬ 
sey, North Carolina, Ohio, Rhode Island, South Carolina 
and Wisconsin. 19 


v See Page 672 of 2 Jarman (supra). 

” This decision was followed in the English cases of Blewitt v. Roberts, 
10 Sim., 491; 4 Jur., 501; 9 L. J. Ch., 209; Pope v. Whitcombe, 3 Russ^ 
124; Neathxoay v. Reed, 3 D.M. & G., 18 (See Note C on Page 674 of 
Jarman, supra ); Hearn v. Baker, 2 K. & J., 383; V or ley v. Richardson, 

1 8 D.M. & G., 126; Naylor v. Robson, 34 Beav., 571. 

IT See 30 Amer. and English Encyclopedia of Law (2nd Ed. 1905.), 809. 

I Note 2. Modem Doctrine in England. Also see the English case of Young 
v. Robertson, 8 Jurist, N.S., 825. 

“ See 30 Amer. and English Encyclopedia of Law (2nd Ed. 1905), 809, 
Note 3. Prevailing Rule in United States. 

” The leading cases in the fifteen States are as follows: California — 
In re Winter, 114 Cal., 186; Bemis v. Cookson, 160 Cal., 743; Connecticut 
— Tingier v. Woodruff, 84 Conn., 684; Brown v. Potter, 114 Conn., 441; 

! 159 A., 275; Delaware — Hawke v. Lodge, 9 Del. Ch., 146; 77 A., 1090; 

Illinois — Ridgeway v. Underwood, 67 Ill., 419; Blatehford v. Newberry, 
99 Ill., 11; Cheney v. Teese. 108 Ill., 473; Kentucky — McKenty v. Cald¬ 
well, 287 Ky., 750; 155 S. W. 2d., 193; Wren v. Hynes’ Adm’r ., 2 Met. 
130; 59 Ky.. 129; Maryland — Ridgely v. Ridgely, 147 Md., 419; 128 A., 
i 131; Massachusetts — Denny v. Kettell, 135 Mass., 138; Coveny v. Mc¬ 
Laughlin, 148 Mass., 576; 20 N. E., 165; Lawrence v. Phillips, 71 N. E., 
541; Missouri —Sullivan v. Garesche, 229 Mo., 496; 129 S. W. 949; New 
Hampshire — Hill v. The Rockingham Bank, 45 N.H., 270; O’Brien v. 
O’Leary, 64 N.H., 332; HaU v. Blodgett, 70 N.H., 437; New Jersey— 
i Williamson v. Chamberlain, 10 NJ. Eq., 373; Van Tilburgh v. HoUins- 
head, 14 NJ. Eq., 32; Slack and Page v. Bird, 23 NJ. Eq., 238; Dutton v. 
Pugh, 45 NJ. Eq., 426; 18 A., 207, aff. In re Jones? Will, 46 NJ. Eq., 554; 

1 21 A., 950; Ashhurst v. Potter, 53 NJ. Eq., 608 ; 32 A* 698; Stout v. Cook, 
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As stated in Jarman, on Page 675, supra ; “In this state 
of the recent authorities, one scarcely need hesitate to affirm 
that the rule which reads a gift to survivors, simply as 
applying to objects living at the death of the testator, is 
confined to those cases in which there is no other period to 
which such survivorship can be referred; and that, where 
such gift is preceded by a life or other prior interest, it 
takes effect in favor of those who survive the period of dis¬ 
tribution, and those only.” 

The cases in New York State cannot be reconciled, but the 
cases of Snyder v. Snyder, 169 N.Y.S., 396; 182 App. Div., 
65, and In re Denton , 137 N.Y. 428, indicate that New York 
State is definitely tending towards the modern majority 
rule. 

This rule also applies to devises of real estate, there being 
no satisfactory ground discovered for restricting it to per¬ 
sonal propertyr° 

The following summary of the evolution of the modem 
and majority rule as to real estate is quoted from 2 Jarman 
on Wills, 676: “But the cases of Garland v. Thomas, Ed¬ 
wards v. Symons, and Doe v. Prigg (the last decided after 
Cripps v. Wolcott), made it doubtful whether this rule ap¬ 
plied to devises of real estate. It is difficult to discover any 
ground for making them the subject of a different rule, un¬ 
less a reason can be found in the greater tendency in devises 
of real estate towards a vesting of the interests of the de¬ 
vises. The distinction was repeatedly pronounced to be un¬ 
sound. (Woodsworth v. Wood, 1 H.L. Cases, 129; Buckle v. 
Fawcett, 4 Hare, 536) and at length, in In re Gregson y s 


79 NJT. Eq. 573; 81 A., 821; Nobth Carolina — Mercer v. Downs, 191 
N.C., 203; 131 S. E., 575; Jessup v. Nixon, 193 NX., 640; 137 S. E., 810; 
Ohio — Sinton v. Boyd, 19 Ohio State, 30; Holt v. Miller, 33 N. E. 2d, 19 
(Ohio); Rhode Island — Industrial Trust Co. v. Wilson, 200 A., 467 
(R.I.) ; South Carolina — Simpson v. Cherry, 34 S.C., 68; Selmxm v. Rob¬ 
ertson, 46 S.C., 262; Lucas v. Skwmpert, 192 S.C., 208; 6 S.E. 2d, 17; 
Wisconsin — In re Moran's Will, 118 Wis., 177. 

*2 Jarman on Wills (6th Ed. 1893), 676 ; 30 Amer. and English Encyc. 
L. (2nd Ed. 1906), 809; In re Gregsoris Estate, 2 De.GJ. & S., 427; 71 
Eng. Reports, 559. 
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Estate (2 De.G.J. & S., 438 ; 71 Eng. Reports, 559) it was 
held by K. Brace and Turner, L.J. J., to be untenable. There 
a testator devised real estate to his wife for life, and on her 
death ‘to be shared share and share alike amongst the fol¬ 
lowing persons, or the survivors of them, viz’ (naming 
them); and it was decided that the question being one of 
construction, and of the testator’s intention, a forced inter¬ 
pretation could not be put on the words in order that the 
remainder might by early vesting escape the liability to de¬ 
struction and other inconveniences of tenure incident to con¬ 
tingent remainders; and that here, no less than in the case 
of personal estate, survivorship must be referred to the 
1 death of the tenant for life.” (italics supplied) 

This rule concerning real estate is the modern English 
rule. 21 

It is also the weight of authority in the United States. 22 

As early as 1870, the case of Sint on v. Boyd, 19 Ohio 
State, 30, 35, was authority for the statement that “The 
soundness of the distinction taken between real and personal 
estate has been questioned until it has nearly or quite faded 
away.” 

In Mendenhall v. Mower, 16 S.C., 303, decided in 1895, the 
Court, in discussing bequests of personal property and de¬ 
vises of real estate, said: “Formerly there was a wide dis¬ 
tinction between these two species of property (real and 
personal), especially as to the limitations in instruments, 
deeds and wills, by which they were transferred and con¬ 
veyed. This distinction, however, growing less and less 
marked, as personal property in the course of years rose in 
value as compared to realty, has at length almost passed 
away, until now the rules governing the construction of lim¬ 
itations as to the two are generally the same.” 

The following American jurisdictions follow the majority 
rule of In re Gregson’s Estate, (supra): California, Con- 

*In re Greg son’s Estate , 2 De.GJ. & S-, 427; 71 Eng. Reports, 569. 

a 30 Amer. and Eng. Encyc. L. (2d Ed. 1905), 809 ; 2 Jarman on Wills 
(6th Ed. 1893), 676. 




necticut, Illinois, Kentucky, Maryland, Massachusetts, Mis¬ 
souri, New Hampshire, New Jersey, North Carolina, Ohio, 
Rhode Island, South Carolina, Wisconsin, and New York 
State. These are the same fifteen States that follow the ma¬ 
jority rule of Cripps v. Wolcott, except that Delaware does 
not seem to apply the rule to real estate while New York 
State does. 23 

V. 


The law in the District of Columbia follows the established 
and modern rules for both personal and real estate. 

The case of Jewell v. Graham , 57 App. D. C., 391, decided 
in this Court in 1928, is the leading authority in the District 
of Columbia for the second part of the established and mod¬ 
ern rule, namely, that when the gift to the survivors is pre¬ 
ceded by a particular estate for life or years, words of sur¬ 
vivorship, in the absence of anything indicating a contrary 
intention, usually refer to the termination of the particular 
estate. 

The testator in the Jewell case made provisions for both 
personal and real estate in his will, and it is submitted that 
on its facts and on the decision of this Court, the Jewell case 
is similar to the case at bar. 


* The leading cases in the fifteen States are as follows: California— 
In re Winter, 114 Cal., 186; CONNECTICUT —Tingier v. Woodruff , 84 Co mu, 
684; Brown, v. Potter, 114 Conn., 441; Illinois —Ridgeway v. Underwood, 
67 I1L, 419; Blatchford v. Newberry 99 I1L, 11; Cheney v. Teeee, 108 HL, 
473; Kentucky —Hughes v. Hughes, 12 B. Monroe, 116; 61 Ky., 115; 
Wren v. Hyne's Adm’r., 2 Met., 130; 69 Ky., 129; Maryland— r Ridgely v. 
Ridgely, 147 Md., 419; 128 A., 131; Massachusetts —Denny v. KetteU, 
135 Mass., 138; C oveny v. McLaughlin, 148 Mass., 576; 20 N.E., 165; 
Davy v. Grau, et al., 190 Mass., 482; 77 N.E., 507; Lawrence v. Phillips, 
71 N.E., 541; Missouri —Sullivan v. Garesche, 229 Mo., 496; New Hamp¬ 
shire— -(yBrian v. O' Leary, 64 N.H., 332; Hail v. Blodgett, 70 N.EL, 437; 
New Jersey —Williamson v. Chamberlain, 10 NJT.Eq., 373; Van TUburgh 
v. Hollinshead, 14 NJ.Eq., 32; Slack and Page v. Bird, 23 N-J.Eq., 238; 
Ashhurst v. Potter, 53 NJ.Eq., 608 ; 32 A., 698; Stout v. Cook, 79 NJJBq., 
573; 81 A., 821; North Carolina —Jessup v. Nixon, 193 N.C., 640; 137 
S.E., 810; Ohio —Sircton v. Boyd, 19 Ohio State, 30; Rhode Island — 
Industrial Trust Co. v. Wilson, 200 A~, 467; South Carolina —Simpson 
v. Cherry, 34 S.C., 68; Selman v. Robertson, 46 S.C., 262; Lucas v. Shunt- 
pert, 192 S.C., 208 ; 6 S.E. 2d, 17; Wisconsin —In re Moran*$ WiR, 118 
Wis., 117; New York State — In re Denton, 137 N.Y., 428; Snyder v. 
Snyder, 169 N.Y.S., 396. 
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! In the Jewell case, Graham, the administrator d.b.n.c.t.a., 
applied for a judicial construction of the last will and test¬ 
ament of "William E. Clark, deceased. By his will the test¬ 
ator gave certain real estate to his wife to hold, use and 
enjoy during her life, and upon her death the remainder “to 
be held, used and enjoyed by my said brother James, and 
my sisters, Pattie C. Stockdale and Mary P. Logan”, should 
they all survive the widow, “if not, for such of them as may 
be then living, for and during their lives and the lives of the 
survivors and the survivor of them; with remainder upon 
i the death of all three of them”, to such of their children and 
descendants as might be living at the death of the survivor 
of them. 

The testator died in 1895, and his widow died in 1926. His 
1 brother, James, died in 1896, without issue. His sister, Mary 
1 P. Logan, died in 1911, leaving as her sole heirs at law her 
grandchildren, the MacCoys. His sister, Pattie C. Stockdale, 
died in 1904, leaving as her sole heir at law, Elizabeth Stock- 
1 dale, who died in 1923, without issue, but testate, naming 
1 the appellant, Jewell, as residuary legatee. 

Jewell contended that the remainders created by Clark’s 
will became vested upon the death of the testator in 1895, 
that such remainders were alienable in any of the ways pro- 
1 vided by the Statute of Uses, and that he, as legatee, took 
such remainder upon the death of Elizabeth Stockdale, with 
the right to possession only, deferred until the death of the 
last surviving life tenant. 

The appellees, Graham and the MacCoy heirs, contended 
that the remainders created by the will were contingent, 
or, if vested, were subject to a defeasance, by the failure 
of the remainderman, Elizabeth Stockdale, to survive the 
life tenancies. 

This Court held (1) that the intention of the testator 
should prevail, since it was not inconsistent with settled 
rules of law; (2) that because the intention of the testator 
' was plain, it is unimportant whether the remainder be 
treated as contingent or vested. “1/ it be contingent,” said 
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this Court, on pages 394 and 395, ‘'the contingency happen¬ 
ing before the remainder could vest, nothing passed to 
appellant as the legatee of Elizabeth Stockdale, deceased. 
If the remainder be treated as vested, it was subject to a 
defeasance by a condition subsequent, namely, the death of 
Elizabeth Stockdale before that of the surviving life tenant. 
Elizabeth Stockdale having died before her grandmother , 
the life tenant, her legatee could take no more than she 
took. If it be conceded that her remainder was a vested 
one, when her remainder was devested by her death, any 
right which her legatee had thereto was also devested.”. 
(italics supplied) 

VI. 

The case of O’Brien v. Dougherty, 1 App. D.C., 148, decided 
in 1893, and relied on by the appellees to prove their con¬ 
tention that the remainders to the two deceased nephews 
became vested upon the death of the testator and that, 
therefore, the two widows took those remainders upon the 
death of the survivor of the two life tenants to the exclu¬ 
sion of the last living nephew of the testator, was not 
decided upon the points at issue in the Gourick case and, 
therefore, cannot be accepted as an authority governing 
that case. 

The material facts in the two cases are entirely dis¬ 
similar. The facts in the O’Brien case are as follows: 
Rodey O’Brien, the testator, gave his wife a life interest 
in his real estate. After her death, the property was to 
go to his surviving children, the exact words of the will 
being “and after her death to revert to my surviving 
children.” The testator left surviving him his wife and 
five children. When the wife died, only four of the children 
were still living, Ann Dougherty, one of the children and 
the mother of Margaret Dougherty, the plaintiff in this 
case in the lower Court, dying previously to the death 
of the life tenant. 
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The material facts of the two cases are dissimilar be¬ 
cause (1) children and grandchildren of the testator are 
involved in the O’Brien case, while in the Gourick case 
the parties are nephews and widows of deceased nephews, 
and (2) the use of the word “revert” by the testator in 
the O’Brien case led the Court to the conclusion that the 
testator clearly intended that his estate should vest on his 
death. This Court stated on page 157 of the O’Brien case: 
“The use of the word ‘revert’ would rather signify a pre¬ 
existing right or estate in the children. It has no signifi¬ 
cation that the estate was then to vest and not before.” 

1 The word “revert” is not used in the Gourick will. This 
1 omission is material because these will-construction cases 
are governed by rules of construction and not by principles 
of substantive law. 

However, despite the Court’s dissertation that the intent 
of the testator, as shown by his use of the word “revert” 
in his will, should prevail, and the Court’s longer disserta¬ 
tion in favor of referring survivorship to the death of 
the testator, rather than to the termination of the inter¬ 
vening particular estate, the case was decided on a totally 
different point. The lower Court had enforced a charge 
on certain real estate belonging to the testator in favor of 
his grandchild, Margaret Dougherty, who had filed the 
' bill in the lower Court, on the ground that survivorship 
should be referred to the date of the testator’s death, and 
hence Ann Dougherty, who predeceased the widow, her 
mother, who was the life tenant, but survived her father, 
the testator, had a vested interest, and her daughter, Mar¬ 
garet, took her share. But, the Court of Appeals reversed 
the decision of the lower Court and remanded the case, 
on the ground that the devise was to the surviving children 
of the testator, and therefore the surviving children took 
as joint tenants, with right of survivorship among them, 
which eliminated Margaret Dougherty, the petitioner, be¬ 
cause the share of her deceased mother went to the sur¬ 
vivors of the testator’s children, the intent of the testator, 




23 


as expressed in the words “and after her death to revert 
to my surviving children’’, being that the children surviv¬ 
ing the life tenant should take and not those surviving the 
testator. 24 The intent of the testator in the O’Brien case 
and the intent of the testator in the Gourick case are exactly 
the same, namely, that only the children surviving the death 
of the life tenant took, which eliminated, in the O’Brien 
case, a grandchild, while in the Gourick case only widows 
of deceased nephews are eliminated. 

All references in the decision of the Court of Appeals to 
the word “revert” and to referring survivorship to the 
death of the testator, rather than to the termination of the 
intervening particular estate are gratuitous and purely 
dicta, in light of the decision reversing the lower Court. 
The O’Brien case stands solely for the proposition that the 
intent of the testator expressed in his will shall prevail 
provided it he consistent with the rules of law or public 
policy. To that proposition the appellant can and does 
heartily subscribe. 25 

In conclusion, and for the sake of emphasis, it will not 
be amiss to quote again from Justice Robb in Baldwin v. 
National Savings & Trust Co. {supra ): “In determining 
the intent of the testator, little aid is derived from a resort 
to formal rules or a consideration of judicial determination 


24 See Page 163, center, of the O’Brien case, supra. 

* If any additional evidence is needed that the O’Brien case stands solely 
for the proposition that the intent of the testator expressed in his will 
shall prevail provided it be consistent with the rales of law or public pol¬ 
icy, it can be found in the fact that the appellant, Graham, who was the 
defendant below and against whom the lower Coart decided, in his brief 
in the Coart of Appeals cited the case of Cripps v. Wolcott, and other 
English and American authorities, in support of nis contention that where 
there is a devise to one for life and then to the surviving children of the 
testator, those children of the testator who are surviving at the death of 
the life tenant, will take to the exclusion of the representatives of those 
who are then dead; while the appellee, Margaret Dougherty, contended 
that the estate vested at once in the children surviving the testator and 
cited cases opposing the rule of Cripps v. Wolcott. Yet, the Court of 
Appeals reversed the decision of the lower Court and decided in favor of 
the appellant to the exclusion of the daughter of the deceased child. 
the case been decided on the basis of the arguments of the appellant and 
the appellee, the Court would logically have had to find for the appellee, 
Margaret Dougherty, instead of for the appellant. 
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in other cases apparently similar. It is a question in each 
case of the reasonable interpretation of the words of the 
particular will.” 

CONCLUSION 

Wherefore, appellant respectfully submits that this Court 
reverse the judgment order of the court below, with 
directions to enter a judgment order that Bertram L. Caine, 
the sole survivor of the three remaindermen named in Item 
XII Two of the will of David A. Gourick, deceased, acquired 
all of the testator’s residuary estate and property at the 
time of distribution thereof upon the death of the survivor 
of the two life tenants, that the deceased remaindermen, 
Edwin D. Payne and Edward 0. Caine, were divested of 
their remainders upon their deaths; that the appellees, 
Bonnie C. Payne and Anna G. Caine, have no vested inter¬ 
est in the testator’s residuary estate and property, and, 
further, directing the National Savings and Trust Com¬ 
pany, as trustee under the will, to pay over and distribute 
all of the testator’s residuary estate and property to the 
appellant, Bertram L. Caine. 

Respectfully submitted, 

Albert E. Conrajms, 

1112 Dupont Circle Bldg., 
Washington 6, D. C., 
Attorney for Appellant. 

Of Counsel: 

Hillegass & Moran, 

Norristown, Pa. 

September 24,1949. 
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1 Filed Apr 22 1949 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 

COLUMBIA. 

Civil Action No. 1737-49. 

National Savings and Trust Company, a corporation, as 
trustee under the last will and testament of David A. 
Gourick, deceased, 15th Street and New York Avenue, 
N. W., Washington 5, D. C., Plaintiff , 


v. 

Bertram L. Caine, 131 East Fifth Avenue, Conshohocken, 
Pennsylvania, Bonnie C. Payne, 512 Fifth Street, Wil¬ 
mette, Illinois, and Anna G. Caine, individually and 
as executrix of the will of Edward 0. Caine (also 
known as Edward Caine), deceased, Madison Avenue, 
Fort Washington, Montgomery County, Pennsylvania, 

Defendants . 

Complaint for Construction of Will and for Instructions 

1. Plaintiff is a corporation organized and existing un¬ 
der the laws of the United States in force in the District 
of Columbia and has its office in said District where it is 
engaged in business as a bank and trust company. 

2. On January 27, 1925, David A. Gourick, a resident 
of the District of Columbia, died leaving a last will and 
testament dated December 14, 1920, which was admitted 
to probate and record in the Probate Branch of this Court 
in the cause known on its dockets as Administration No. 
32,767. A true copy of said will as annexed hereto as Ex¬ 
hibit A and made a part hereof. 

2 3. In and by the terms of Item XII of said will 

said David A. Gourick devised and beqeathed all 
of the rest, residue and remainder of his property and es¬ 
tate to plaintiff, in and upon the following uses and trusts, 
namely: 
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“One. To hold, manage, invest and reinvest the same, to 
keep the same invested, with full power to change and 
alter investments thereof, to collect the income therefrom 
and to pay three-fourths of the net income thereof unto my 
sister, Anna S. Payne, and the remaining one-fourth of the 
net income thereof unto my niece, Estella Caine, for and 
during their lifetimes, respectively. From and after the 
death of either, the entire net income shall be paid unto 
the survivor during the rest of her natural life. 

“Two. Upon the death of the survivor of said Anna S. 
Payne and Estella Caine, the trusts herein created shall 
cease and determine, and my said Trustees shall pay, set 
over, assign, convey and deliver my entire estate and prop¬ 
erty then in its possession, absolutely and in fee simple, 
share and share alike, unto my nephews, Edwin D. Payne, 
Edward 0. Caine and Bertram Caine, or the survivors or 
survivor of them. ,, 

4. At the time of the death of said testator on January 
27, 1925 all of the beneficiaries named in the foregoing 
paragraphs of said will, life beneficiaries and remainder¬ 
men alike, were living. Thereafter, Anna S. Payne, one 
of the life beneficiaries, died on September 4, 1942, and 
Estella Caine, the other life beneficiary, died on July 17, 
1948. When said Estella Caine died only one of the three 
remaindermen, namely, Bertram L. Cane, was living, the 
other two remaindermen having survived the testator but 
predeceased said Estella Caine. 

5. Edwin D. Payne, the first of the two remaindermen 
to die, died in Cook County, Illinois, on October 19, 1930, 
intestate and without issue, leaving him surviving his 
widow, Bonnie C. Payne, and his mother, the said Anna 
S. Payne. 

Said Anna S. Payne, mother of Edwin D. Payne, died 
on September 4, 1942, as set forth above, leaving a last 
will and testament dated February 6, 1941, which 
3 was admitted to probate and record in the Orphans 
Court for the County of Philadelphia in the Com- 
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monwealth of Pennsylvania. In and by the terms of said 
will, a true copy of which is attached hereto as Exhibit 
B. and made part hereof, said Anna S. Payne devised 
and bequeathed all of the rest, residue and remainder of 
her property to her nephew, Edward Caine, and appointed 
him executor thereof. Said Edward Caine, who is the 
same person as the Edward 0. Caine who was named as a 
remainderman under the will of David A. Gourick, quali¬ 
fied as executor of said will in said Orphans Court for the 
County of Philadelphia. 

6. Said Edward 0. Caine, remainderman under the will 
of David A. Gourick and also executor of the will of Anna 
S. Payne, died in Montgomery County, Pennhylvania, on 
December 11, 1943, leaving a last will and testament dated 
October 2, 1916, which was duly admitted to probate and 
record in the Orphans Court of said County and Common¬ 
wealth on December 23, 1943, which Court issued letters 
testamentary to Anna G. Caine, the executrix named there¬ 
in. In and by the terms of said will, a true copy of which 
is attached hereto as Exhibit C and made part hereof, 
said Edward 0. Caine devised and bequeathed all of his 
property to his widow, the said Anna G. Caine. 

7. Accordingly, the interests of the three remaindermen 
named in the will of said David A. Gourick are represented 
in this proceeding by the following persons: 

(a) Bertram L. Caine, the sole surviving remainderman, 
is named as a party defendant hereon. 

(b) The interest, if any, of Edwin D. Payne, one of the 
deceased remaindermen, is, subject to the rights of cred¬ 
itors of his estate, if any, vested either in the defendant 
Bonnie C. Payne alone or in said defendant and in the 

defendant Anna C. Caine. 

4 (c) The interest, if any, of Edward 0. Caine, the 

other deceased remainderman is, subject to the 
rights of creditors of his estate, if any, vested in the de¬ 
fendant Anna G. Caine. 
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8. After the death of the second life beneficiary, plain¬ 
tiff consulted counsel as to whether the trust property in its 
possession should be distributed to Bertram L. Caine, the 
sole surviving remainderman, or whether it should be dis¬ 
tributed equally among said Bertram L. Caine and the 
successors in interest of the two deceased remaindermen, 
Edwin D. Payne and Edward 0. Caine. Plaintiff was ad¬ 
vised by counsel that the legal meaning of the words ‘‘the 
survivors or survivor of them,” employed by said David 
A. Gourick in Item XII of his will, is uncertain and that 
it cannot be definitely ascertained whether they refer to 
his three nephews who were living at his death or only 
to said Bertram L. Caine who alone survived both life ben¬ 
eficiaries. Counsel further advised plaintiff that because 
of said uncertainty plaintiff cannot safely make distribu¬ 
tion of said trust estate without having first obetained a 
judicial construction of said will and that the matter should 
therefore be presented to this Court for its determination. 

9. When the trust created by the will of said David A. 
Gourick first came into being the principal asset thereof 
was certain real estate in the District of Columbia, con¬ 
sisting of Lots 22 and 813, Square 104, and the improve¬ 
ments thereon known as 2018 and 2020 F Street, North¬ 
west ; the only other assets having been personal property 
valued at One Thousand Four Hundred Forty-Two Dol¬ 
lars and Twenty-Four Cents ($1,422.24) which plaintiff 
received from the executor of the will of said David A. 
Gourick. On July 27, 1926 said real estate was sold and 

plaintiff received from said sale the sum of Eighteen 
5 Thousand Five Hundred One Dollars ($18,501). 

The present assets of the trust corpus, which have 
been acquired principally with the proceeds of the sale of 
said real estate, have a market value of approximately 
Twenty-One Thousand One Hundred Twenty-Seven Dol¬ 
lars and Thirty-Two Cents ($21,127.32) and consist of 
cash in the sum of eight Thousand One Hundred Twenty- 
Seven Dollars and Thirty-Two Cents ($8,127.32), Seven 
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Thousand Dollars ($7,000) of United States Treasury 
bonds, One Thousand Dollars ($1,000) of corporate bonds, 
and Five Thousand Dollars ($5,000) of promissory notes 
secured by first mortgage or deed of trust on real estate. 
Whereof, plaintiff demands: 

1. That this Court construe the will of said David A. 
Gourick. 

2. That this Court instruct plaintiff regarding the per¬ 
sons to whom distribution of said trust estate is to be made. 

3. That, if this Court shall determine that the deceased 
remaindermen, Edwin D. Payne and Edward O. Caine, had 
vested and indefeasible interests in said trust estate, this 
Court direct that payment of the shares of said deceased 
remaindermen be made by plaintiff to the duly appointed, 
qualified and acting executor or administrator of their re¬ 
spective estates. 

4. Such other and further relief as the nature of the 
case may require. 

National Savings and Trust Company, 
a corporation, as Trustee under the 
last Will and Testament of David A. 
Gourick, Deceased. 

By Bruce Baird, 

President. 

T.C. 10/4/48 

Minor, Gatley & Drury, 

By John E. Powell, 

1341 G Street, N. W. 

Washington 5, D. C. 

Attorneys for National Savings and Trust 
Company, Trustee. 
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6 Exhibit A. 

THE LAST WILL AND TESTAMENT OF 
DAVID A* GOURICK 


I, David A. Goubick, of the City of Washington, District 
of Columbia, do make, publish and declare this my last 
Will and Testament, hereby revoking and annulling any 
and all Wills, Testaments and Codicils by me at any time 
heretofore made. 

Item I. I direct my Executor hereinafter named to pay 
all of my just debts and funeral expenses as soon after my 
death as may be convenient. 

Item II. At the time of my death I direct my said Ex¬ 
ecutor to return to Rock Creek Cemetery the Deed to my 
Lot y$;said Cemetery, so that there may be noted on the 
books of said Cemetery that no other interment is to be 
made in my Lot after that of myself. 

Upon my interment, the year of my death is to be cut 
on the marker to my grave, uniform in style with the year 
of my birth now thereon. 

Item HI. I give and bequeath unto said Rock Creek 
Cemetery the sum of Three hundred Dollars ($300) for 
the perpetual care of my said Lot. 

Item IV. I give and bequeath unto the National Savings 
and Trust Company, a corporation under the laws in force 
in the District of Columbia and doing business therein, the 
sum of Three hundred Dollars ($300) in Trust to hold, 
manage, invest and reinvest the same, to keep the same in¬ 
vested, with power to change and alter investments there¬ 
of, to collect the income therefrom and to pay the net in¬ 
come thereof for the perpetual care of the Lot and monu¬ 
ment of my parents in Rural Cemetery, Elwood, Atlantic 
County, New Jersey. 

7 Item. V. I direct that the articles mentioned by 

me in a letter which I have written to my Executor 
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and which I shall file with this, my Will, shall be disposed 
of as in said letter provided. 

Item VI. I give and bequeath the sum of Five hundred 
Dollars ($500) unto Dr. James W. Hart. 

Item. VII. I give and bequeath the sum of One thousand 
Dollars ($1,000) unto Albert Stabler, and any one of my 
portraits of Abraham Lincoln that he may select. 

Item VIII. I give and bequeath the sum of One thousand 
Dollars ($1,000) unto Clara Biondi, nee Everett. 

Item IX. I give and bequeath the sum of Two thousand 
Dollars ($2,000) unto Edith R. Chambers, nee Rabbitt. 

Item X. I give and bequeath the sum of Three hundred 
Dollars ($300) unto Rebecca Toliver, who nursed my wife 
in her last illness. 

Item XI. I give and bequeath the sum of One hundred 
Dollars ($100) unto Mary Sims. 

Item XII. All of the rest, residue and remainder of my 
estate and property, of whatsoever character, whensoever 
acquired and wheresoever situate, and all estate and prop¬ 
erty to or in which I shall have any right, title, claim or in¬ 
terest whatsoever at the time of my death, I give, bequeath 
and devise, absolutely and in fee simple, unto said National 
Savings and Trust Company, in and upon the following 
uses and trusts: 

One. To hold, manage, invest and reinvest the same, to 
keep the same invested, with full power to change and alter 
investments thereof, to collect the income therefrom and 
to pay three-fourths of the net income thereof unto my 
sister, Anna S. Payne, and the remaining one-fourth of the 
. net income thereof unto my niece, Estella Caine, for and 
during their life-times, respectively. From and after the 
death of either, the entire net income shall he paid 
8 unto the survivor during the rest of her natural life. 

Two. Upon the death of the survivor of said Anna 
S. Payne and Estella Caine, the trusts herein created shall 
cease and determine and my said Trustee shall pay, set 
over, assign, convey and deliver my entire estate and prop- 
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erty then in its possession, absolutely and in fee simple, 
share and share alike, unto my nephews, Edwin D. Payne, 
Edward 0. Caine and Bertram Caine, or the survivors or 
survivor of them. 

Three. If necessary for the purpose of properly adminis¬ 
tering the trusts contained in this Item of my Will, I au¬ 
thorize and empower my said Trustee, in the discretion of 
its proper officers, to sell any part or all of my residuary 
estate and property, and in consummation of such sale or 
sales, to set over, assign, convey and deliver the same, ab¬ 
solutely and in fee simple, unto the purchaser or pur¬ 
chasers, free, clear and discharged of any liability on the 
part of such purchaser or purchasers to see to the due and 
proper application of the purchase money. 

Item XIII. In event any of the specific bequests herein 
made lapse or become void, it is my wish and I hereby direct 
that the same revert to and become a part of my residu¬ 
ary estate and be disposed of as hereinabove provided in 
respect to such residuary estate. 

Item XIV. If, upon my death, there is any pending bus¬ 
iness in the United States Patent Office wherein I have 
been paid my fees in advance, I direct my Executor to have 
same carried into a final settlement without expense to my 
clients, in strict compliance with my undertakings with 
said clients. 

Item XV. I nominate, constitute and appoint said Na¬ 
tional Savings and Trust Company Executor of this, my 
last Will and Testament. 

In Testamony Whereof, I have hereunto set my hand 
this fourteenth day of December, A. D. 1920 to this my 
last Will and Testament, typewritten upon four 
9 pages. For the purpose of identifying the same, I 
have signed the margin of each of the three pre- 
ceeding pages hereof. 

/s/ David A. Gourick. 

Signed published and declared by the above-named 
testator, David A. Gourick, as and for his last last Will 
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and Testament, in the presence of ns, who, at his request, 
in his presence and in the presence of one another have 
hereunto subscribed our names as witnesses this 14th day 
of December, A. D. 1920. 

/s/ Frank Stetson, 

Washington, D . C. 

/s/ Grove S. Beardsley, 
Washington, D. C. 

/s/ Lester A. Lawrence, 
Washington, D. C. 


13 Filed May 5 1949 

Answer of Defendants, Bonnie C. Payne and Anna G. Caine 

FIRST DEFENSE 

The Defendants, Bonnie C. Payne and Anna G. Caine, 
for answer to the Complaint filed herein, admit all of the 
allegations thereof. 

SECOND DEFENSE 

The Defendants, Bonnie C. Payne and Anna G. Caine, 
state that the intention of the testator, David A. Fourick, 
in Item XII Two of his will, when read in conjunction with 
the remainder of said Will, was to vest an estate in re¬ 
mainder in his nephews, Edwin D. Payne, Edward 0. 
Caine, and Bertram Caine, immediately upon his death, 
the enjoyment of which, only, was to be postponed until 
the termination of the life estate. 

Stanley B. Frosh, 

Attorney for Defendants, Bon¬ 
nie C. Payne and Anna G. 
Caine, 

1025 Vermont Avenue, N. W. 

Washington 5, D. C. 
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15 Filed May 19 1949 

Answer of Defendant, Bertram L. Cane 

First Defense 

The defendant, Bertram L. Caine, for answer to the 
Complaint filed herein by the National Savings and Trust 
Company, admits all of the material allegations thereof, ex¬ 
cept those allegations, particularly in Paragraph 8 of said 
Complaint, that the words of the testator in said will dated 
December 14, 1920, are “uncertain”, which the said Ber¬ 
tram L. Caine denies and avers that said words are not 
uncertain, but clearly and definitely express the intention 
of the testator. 

Second Defense 

Further answering the Complaint filed herein, the de¬ 
fendant, Bertram L. Caine, states that the intention of the 
testator, David A. Gourick, a member of the Bar of this 
Court from his admission to practice on July 20, 1888, to 
the date of his death on January 27,1925, as set out 

16 in Item XII, One and Two, of his will dated Decem¬ 
ber 14,1920, is definite and concise, and clearly shows 

that the trusts shall cease and determine “upon the death 
of the survivor of said Anna S. Payne and Estella Caine”, 
and that the entire balance of the said estate is thereupon 
to vest in the said Bertram L. Caine, the only survivor of 
the three nephews of the testator at the time of the death 
of Estella Caine, the last survivor of the two life tenants. 

Albert E. Conradis, 

1112 Dupont Circle Building, 
Washington 6, D. C., 

Attorney for defendant, 
Bertram L. Caine. 
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17 Filed May 23 1949 

Motion of Plaintiff Trustee for Summary Judgment. 

Now comes the National Savings and Trust Company, 
trustee under the last will and testament of David A. 
Gourick, deceased, plaintiff in the above entitled cause, by 
its attorneys, and moves the Court to enter summary judg¬ 
ment upon the demands for relief contained in the com¬ 
plaint. 

For grounds of said motion plaintiff shows to the Court 
that answers have been filed herein on behalf of each de¬ 
fendant, that said answers admit all the material allega¬ 
tions of the complaint, that no genuine issue as to any 
material fact exists and plaintiff therefore is entitled to a 
judgment as a matter of law. 

Minor, Gatley & Drury, 

By John E. Powell, 

1341 G Street, N. W. 
Washington 5, D. C., 

Attorneys for Plaintiffs. 

19 Filed Jun 28 1949 

Order Construing Will and Instructing Trustee 

Upon motion for summary judgment filed by the plain¬ 
tiff, National Savings and Trust Company, as trustee un¬ 
der the last will and testament of David A. Gourick, de¬ 
ceased, upon consideration of the complaint and answers 
and after hearing the arguments of counsel for the several 
parties, and it appearing to the Court that no genuine 
issue as to any material fact exists and that said plain¬ 
tiff is therefore entitled to a judgment as a matter of law, 
it is by the Court this 28th day of June, 1949, 

Adjudged, Ordered and Decreed as follows: 

1. That said motion for summary judgment be and the 
same hereby is granted. 
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2. That upon the death of David A. Gourick on January 
27, 1925, the remaindermen named in Item XII of the will 
of said decedent, namely, Edwin D. Payne, Edward 0. 
Caine and Bertram Cane, the last-named being also known 
as Bertram L. Cane, each acquired a vested interest in the 
corpus of the trust estate and that the interests of said 
Edwin D. Payne and Edward 0. Caine were not divested 
by their subsequent deaths. 

3. That said National Savings and Trust Company, trus¬ 
tee as aforesaid, pay to Messrs. Minor, Gatley & Drury 

the sum of $510.00, representing a fee of $500.00 for 
20 the services rendered by them to date as attorneys 
for said trustee and reimbursement of expenses of 
$10.00 incurred by them. 

4. That said trustee pay to itself, for its services as 
trustee under the will of said decedent, the sum of $1,056.47, 
representing 5% of the value of the trust property. 

5. That, after the foregoing payments have been made, 
said trustee pay over and distribute the remaining trust 
property in the following manner, namely: One-third (Vz) 
thereof to the defendant Bertram L. Caine; One-third (Vs) 
thereof to the duly appointed, qualified and acting execu¬ 
tor or administrator of the estate of Edwin D. Payne; and 
the remaining one-third (Vs) to the duly appointed, qual¬ 
ified and acting executor or administrator of the estate of 
Edward O. Caine. 

6. That upon the filing herein of the receipts of said 
distributees said National Savings and Trust Company, 
trustee as aforesaid, be and it hereby is relieved and dis- 
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charged from any and all other or further duties and 
liabilities in connection with said trust. 

By the Court: 

Matthew F. McGuire, 

Judge. 

Seen: 

Albert E. Conradis, 

Attorney for Bertram L. Caine. 

We Consent: 

Stanley B. Frosh, 

Attorney for Bonnie C. Payne 
and Anna G. Caine. 

Minor, Gatley & Drury, 

By John E. Powell, 

Attorneys for Plaintiff , Trustee 
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IN THE 

United States Court of Appeals 

Foe The District of Columbia. Circuit 


No. 10391 


Bertram L. Caine, 

Appellant, 


v. 

Bonnie C. Payne, Anna G. Caine, et al., 

Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOB THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


STATEMENT 

This action was brought by the National Savings and 
Trust Company, a corporation, as trustee under the last 
will and testament of David A. Gourick, deceased, for con¬ 
struction of that will and for instructions. 

David A. Gourick, a resident of the District of Columbia, 
died on January 27,1925, leaving a last will and testament, 
dated December 14, 1920, which was admitted to probate 
and record in the Probate Branch of the court below in the 
cause known on its dockets as Administration No. 32,767. 
By the terms of Item XII of that will, the testator devised 
and bequeathed all of the rest, residue and remainder of 
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his property and estate to the National Savings and Trust 
Company, in and upon the following uses and trusts: 

“One: To hold, manage, invest and reinvest the same, 
to keep the same invested, with full power to change 
and alter investments thereof, to collect the income 
therefrom and to pay three-fourths of the net income 
thereof unto my sister, Anna S. Payne, and the re¬ 
maining one-fourth of the net income thereof unto my 
niece, Estella Caine, for and during their lifetimes, 
respectively. From and after the death of either, the 
entire net income shall be paid unto the survivor during 
the rest of her natural life. 

“Two: Upon the death of the survivor of said Anna 
S. Payne and Estella Caine, the trusts herein created 
shall cease and determine, and my said Trustee shall 
pay, set over, assign, convey and deliver my entire 
estate and property then in its possession, absolutely 
and in fee simple, share and share alike, unto my 
nephews, Edwin D. Payne, Edward 0. Caine and Bert¬ 
ram Caine, or the survivors or survivor of them.” 

At the time of the testator’s death, all of the beneficiaries 
named in the foregoing paragraphs of his will—life bene¬ 
ficiaries and remaindermen alike—were living. On Sep¬ 
tember 4,1940, Anna S. Payne, one of the life beneficiaries 
died. On July 17,1948, Estella Caine, the other life bene¬ 
ficiary, died. When Estella Caine died only one of the three 
remaindermen, namely, Bertram L. Caine, Appellant in 
the present cause, was living. The other two remainder¬ 
men survived the testator, but predeceased said Estella 
Caine. 

Appellee, Bonnie C. Payne, is the surviving widow and 
sole heir of Edwin D. Payne, who died intestate and without 
issue, in Cook County, Illinois, on October 19, 1930. 

Appellee, Anna G. Caine, is the surviving widow and sole 
beneficiary, under the terms of the will, of remainderman, 
Edward 0. Caine, who died in Montgomery County, Penn¬ 
sylvania, On December 11, 1933. 

Trustee under the will of David A. Gourick, deceased, in 
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its original complaint in the United States District Court 
for the District of Columbia, below, petitioned said Court 
for instructions as to whether the said estate was to be dis¬ 
tributed among the three claimants, two of whom take as 
heirs of the deceased remainderman, or whether the entire 
remainder was to be paid over to the sole surviving remain¬ 
derman. 

The court below, upon motion of the Trustee for Summary 
Judgment, determined that upon the death of David A. 
Gourick, on January 27,1925, all of the three named remain¬ 
dermen acquired vested interests in the corpus of the trust 
estate and that the interests of said Edwin D. Payne and 
Edward 0. Caine were not divested by their subsequent 
deaths. Accordingly, it was ordered that, after deducting 
attorney’s fee and trustee’s compensation, the trustee 
distribute the remaining trust property by paying over 
one-third (1/3) to Appellant, Bertram L. Caine, and one- 
third (1/3) each to the duly qualified and acting executors 
or administrators of the estates of Edwin D. Payne and 
Edward 0. Caine, respectively. 

From this final order, Appellant, Bertram L. Caine, 
appealed. 

QUESTION FOR DECISION 

1. Did the Court below err in deciding that the estates 
in remainder vested on the death of the testator and were 
not divested by the death of two of the remaindermen prior 
to the death of the surviving life tenant? 

SUMMARY OF ARGUMENTS 

Testamentary estates vest at the earliest possible moment, 
unless there is a clear manifestation of intention of the 
testator to the contrary. This was the requirement of the 
District of Columbia Code at the time the testator executed 
his will, and at the time of his death. It is still the direc¬ 
tion of the Code today, and has been the consistent rule 
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followed in this jurisdiction. The burden is on the Appel¬ 
lant to show that there was a clear manifestation of a con¬ 
trary intention, and it is submitted that the appellant is 
unable so to do. Inasmuch as the remaindermen were 
vested with an estate as tenants in common and there was 
no right of survivorship, it is clear that the Appellees are 
entitled to the shares of the deceased remaindermen. 

ARGUMENT 

I 

Testamentary estates vest at the earliest possible moment 
unless there is a dear manifestation of intention of the 
testator to the contrary. 

A. This was the requirement of the District of Columbia 
Code as of the time the testator executed his will and at the 
time of the testator’s death, and it is still so directed by the 
District of Columbia Code today. 

' 1. Section 812 of Title 45 of the District of Columbia Code 
(1940), provides as follows: 

“A future estate is vested when there is a person in 
being who would have an immediate right to the 
possession of the land upon the expiration of the inter¬ 
mediate or precedent estate, or upon the arrival of a 
certain period or event when it is to commence in pos¬ 
session. It is contingent when the person to whom or 
the event upon which it is limited to take effect in 
possession or become a vested estate is uncertain.” 1 

' In the instant case, the remaindermen, Edwin D. Payne, 
Edward 0. Caine and Bertram Caine, were in being at the 
time the life tenants became vested with their estates, i.e., 
on the death of the testator, David A. Gourick. That they 
had “an immediate right to the possession of the... (estate) 
_upon the expiration of the ... precedent estate,” is be- 

1 See also Section 1022 of the “Code of Law for the District of 
Columbia” (1919), and Section 1022 of the “District of Columbia Code” 
(1925) for the same statutory provision. 
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yond question. The testator, a practicing attorney, must 
have known this statutory direction, and hence, must have 
intended that the estates in remainder would vest in each 
of his nephews immediately upon his death. 2 The fact that 
the nephews might not survive the holders of the precedent 
estate would not in and of itself render their estates con¬ 
tingent. Their estates would be contingent only if the testa¬ 
tor clearly intended by his word and deed that they be 
contingent. 

B. This has been the consistent ruling of the District of 
Columbia cases since 1893. 

1. In the District of Columbia, the leading case is that of 
O’Brien v. Dougherty, 1 App. D. C. 148 (1893). In that case 
the testator devised his entire estate to his wife for life 
“and after her death to revert to my surviving children...” 
The testator left surviving him his widow and five chil¬ 
dren. When the widow died only four of the children were 
still living. The daughter of the deceased remainderman, 
who died prior to the death of the life tenant, filed the bill 
in that case. The lower court sustained the claimant in her 
position that she was entitled to a share in the testator’s 
estate. The court on appeal delineated the early American 
and English cases standing for the rule that words of 
survivorship in a devise after a particular estate, in the 
absence of a clear intention to the contrary refer to the 
death of the testator, and not to the termination of the 
particular estate. 

The court on appeal, however, reversed and remanded 
the cause on the grounds that the surviving children took as 
joint tenants with the right of survivorship among them, 
noting that 

“There is nothing in the case to sever the joint ten- 
ancv, and there is no statute in force in this District, 
such as that of Maryland of 1822, Ch. 162, and of other 

* One who draws a legal document or instrument must be presumed to 
have intended the normal operation of law. 57 Amer. Juris, Section 16. 
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States, whereby it is provided that no deed or devise 
shall be construed to create an estate in joint tenancy, 
unless it be expressly declared that the property shall 
be held in joint tenancy. The common law principle 
upon the subject prevails here.” 


It should he here pointed out that the District of Columbia 
Code, since the time of the O’Brien case, has corrected the 
deficiency then existing <md now provides that such estates 
shall he tenancies in common unless expressly declared to he 
joint tenancies . (See Post). 

2. The court in the case of American Security & Trust 
Company v. Stdlivan, 72 F. Supp. 925 (D. C. 1947), one 
of the latest cases in point, cited with approval the case of 
O’Brien v. Dougherty and the long line of supporting decis¬ 
ions, and held that where the intent of the testator as ex¬ 
pressed in his will is uncertain and the question involved is 
whether a vested or contingent remainder is created, the 
law will not construe a remainder to be contingent when it 
can be taken to be vested. 8 

3. This is also the established rule in the majority of 
other jurisdictions in the United States, and was based on 
English common law. 4 


*Vogt v. Vogt, (App. D. C. 1905) 26 App. D. C. 46, App. Dismissed 
27 S. Ct. 779, 203 U. S. 581, 51 L. Ed. 327. Johnson v. Washington Loan 
& Trust Co. (App. D. C. 1909) 33 App. D. C. 242, aflTd. 1912, 32 S. Ct. 
421, 224 U. S. 224, 56 L. Ed. 741. Costello v. Costello, (App. D. C. 1945) 
149 F. 2d. 379, 80 U. S. App. D. C. 75, Cert. Den. 66 S. Ct. 41, 326 U. S. 
733, 90 L. Ed. 436. American Security & Trust Co. V. Sullivan, (D. C. 
1947) 72 F. Supp. 925. American Security & Trust Company V. Garnett, 
81 F. Supp. 21 (D. C. 1948). Phillips v. Behrens, 81 F. Supp. 347 (D. C. 
I 1948). 

*Doe v. Considine , (U. S. Ohio 1867), 73 U. S. 458,18 L. Ed. 869. Smith 
v. Sweetser, (CCA. Ind. 1927) 19 F. 2d. 974. Parker v. MacBryde, 
(CCA Md. 1942), 132 F. 2d. 932, Cert. Den. 63 S. Ct. 859, 318 U. S. 770, 
87 L. Ed. 1147. Tirrell v. Bacon, (CC Mass. 1880) 3 F. 62. Blackhurst 
V. Johnson, (CCA Mo. 1934)72 F. 2d. 644. Orendorf v. Fayette Farms, 
(CCA Ohio 1922), 112 F. 2d. 149, Cert. Den. 60 S. Ct. 976, 310 U. S. 628, 
i 84 L. Ed. 1399. In re Yontsey, (D. C. Ohio 1916) 260 F. 423. Howell v. 

Deahy, (D. C. Oreg. 1915) 48 F. Supp. 104. Nightingale y. Sheldon , 
1 (CC R. I.1829), Fed. Case No. 10,265, 5 Mason 336. 




C. Postponement of the time of payment, enjoyment or 
distribution of the estate does not prevent an estate from 
vesting immediately. 

1. The courts in this jurisdiction have since 1833, in the 
case of Farmers Bank of Alexandria v. Hooff, Fed. Case No. 
4, 659, 4 Cranch C. C. 323, App. Dismissed 32 U. S. 168, 8 
L. Ed. 646 (CC, D. C.) consistently held that where a re¬ 
mainder is so limited as to take effect in possession, if ever, 
immediately upon the determination of a particular estate, 
which estate is to determine by an event which must un¬ 
avoidably happen by the efflux of time, the remainder vests 
in interest as soon as the remainderman is in esse and ascer¬ 
tained, provided nothing but his own death before deter¬ 
mination of the particular estate will prevent such remainder 
from vesting in possession. 

The latest case emphasizing this principle, decided in 
1947, is American Security & Trust Company v. Sullivan, 
supra. The same principle has been applied in American 
Security & Trust Company v. Garnett, supra, and Phillips 
v. Behrens, supra. 

D. Adverbs of time, as “where,” “there,” “after,” “from,” 
etc., in a devise of a remainder, are construed to relate 
merely to the time of the enjoyment of the estate, and not 
the time of vesting in interest. 

Johnson v. Washington Loam & Trust Co., (App. D. C. 
1909) 33 App. D. C. 242, aff’d. 1912, 32 S. Ct. 421, 224 
TJ. S. 224, 56 L. Ed. 741. 

O f Brien v. Dougherty, supra. 

American Security & Trust Co. v. Sullivan, supra. 

The phrase, 

“upon the death of the survivor of said Anna S. Payne 
and Estella Caine, the trusts herein created shall cease 
and determine, and my said trustees shall pay, set over, 
assign, convey and deliver my entire estate ..(Em¬ 
phasis supplied) 





should thus be taken to mean that the vested remainder 
will come into the possession and enjoyment of the remain¬ 
dermen at the death of the survivor of the life tenants. 
It does not mean that upon the death of the survivor of the 
life tenants a contingent remainder will vest. 

n 

The burden rests with the Appellant to show that the testa¬ 
tor clearly manifested his intention to postpone the 
vesting of the remainder estates. No such showing has 
been made. 

A. “Words of survivorship” in a devise after a particular 
estate, in the absence of a dear intention to the contrary, 
refer to the death of the testator, and not to the termination 
of the particular estate. 

This was the established and prevailing rule of construc¬ 
tion at the time of our separation from England and for a 
long time thereafter. It represents a strong current of 
leading American authorities. See O’Brien v. Dougherty , 
supra, for a delineation of the English cases and early 
American decisions supporting this view, as well as an 
analysis of why cases holding to the contrary should be 
discarded. 

While it must be conceded that there is authority for the 
proposition that when an estate in remainder is preceded 
by a particular estate for life or years, words of survivor¬ 
ship, in the absence of anything indicating a contrary in¬ 
tention, may refer to the termination of the particular 
estate, there are many and cogent reasons why this rule 
of interpretation has not been so applied in the District of 
Columbia and should not be applied in the instant case. 

1. It is a construction that tends to create a state of 
intestacy, resulting from the contingent nature of the estate, 
and the possible survival of a tenant for life beyond the 
lives of all the members of the class who are designed to 
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succeed to the possession on the death of the tenant for 
life. 

If the remainder in the instant case were construed as 
“contingent,” there might well have been an intestacy. 
Thus, had the life tenants survived all three of the remain¬ 
dermen, an intestacy as to the residuary estate would have 
resulted. Since one of the life tenants was a niece, in the 
same age category as the remaindermen nephews, this possi¬ 
bility was present. As a matter of fact, she did survive 
two of her remaindermen cousins. The testator cannot 
thus be said to have “clearly manifested his intention” to 
create estates in remainder that would not vest immediately. 
Had the testator intended to create contingent remainders, 
he, as an attorney, would have foreseen this possibility of 
intestacy, and made some provision for the distribution 
of his residuary estate in the event the life tenant niece 
survived the remaindermen nephews. Since no such pro¬ 
vision for distribution was made, it should be clear that his 
intention was to create vested remainders. 

“It is well recognized that the courts will not presume 
that a testator intended to provide for an intestacy in 
his will where a testamentary scheme can be logically 
deduced.” 

American Security <& Trust Company v. Sullivan, supra 
(at page 934). 

2. A construction that would refer the vesting of the 
estate to the time of the termination of the particular estate 
would result in a possible disinheritance of heirs. 

Appellant has argued that the testator was “a practicing 
attorney in the District of Columbia from July 20, 1888 to 
the date of his death in 1925” and that he personally drafted 
his last will and testament. No evidence to support 
statement was presented during the course of the arguments 
in the court below. If he was in fact an attorney practic¬ 
ing in the District of Columbia, and if he did in fact draw 
his own will, certainly he would have been aware of these 
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rales of law and construction and would have clearly and 
categorically manifested his intention to postpone the vest¬ 
ing of his estate and the disinheritance of his heirs, had he 
so desired. Although there is no evidence, as Appellant 
points out, that his nephews were married and had families, 
as a matter of fact, remainderman Edward 0. Caine, did 
have three children all of whom survived him. His widow 
is entitled to his estate in the present instance only because 
the will of Edward 0. Caine so provided. If we were to 
admit arguendo that the law favors kindred of blood over 
kindred by affinity and presumes that a testator intended to 
favor kindred of blood, certainly the arguments of Appel¬ 
lant would do violence to such a rale of construction. There 
is no evidence that the testator would have desired to cut 
off blood heirs of his nephews if his nephews would have 
had issue. If we follow Appellant’s arguments to their 
logical conclusion, we would have to assume the testator 
would have wanted to provide for such blood relatives, 
were they ever to be born. That they were in fact bom to 
one of the nephew remaindermen would require under Ap¬ 
pellant’s own interpretation that the words of survivorship 
refer to the death of the testator. 

3. Where there is a general scheme of equality in the 
testator’s will, a rule of construction tending to prefer one 
beneficiary over another should be discarded. This rale 
has been observed even in states where the general rule of 
construction advanced by Appellant has been adopted. 

Spencer v. Adams , 211 Mass. 291,97 N.E. 743 (1912). 
Taylor v. Taylor , 174 N.C. 537,94 S.E. 7 (1917). 

That there was that “general scheme of equality” in the 
present case is beyond doubt. The terms of the estate were 
set forth by the testator as “share and share alike.” 

Thus, 

“Upon the death of ... (the surviving life tenant) ... 
the trustee shall deliver my entire estate ... in fee 
simple, share and share alike ...” 
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After setting up the estate on these equal terms, the testator 
indicated who these sharing would be, 

. . unto my nephews, Edwin D. Payne, Edward 0. 

Caine, Bertram L. Caine, . . .” 

It was only then that he used the “words of survivorship,’’ 
.. or the survivors or survivor of them .. 

T akin g the instrument as a whole, and inquiring as to the 
testator’s intent, it must be concluded that there was a desire 
to vest imm ediately a future estate benefiting equally those 
of his nephews who might survive him. If this were not 
the testator’s intent, certainly he would not have created 
vested remainders before setting forth those who were to 
receive the remainders. 

4. The statutes and decisions of the District of Columbia 
require that estates be vested at the earliest possible period, 
(supra). 

5. The remaindermen were specifically named by the 
testator. 

6. The case of Jewell v. Graham, 57 App. D. C. 391 (1928), 
cited by the Appellant as the leading case supporting the 
principle of postponement of vesting to the termination of 
the particular estate, is patently inapplicable to the case at 
bar. In that case, the testator set forth “. . . a general 
plan of distribution which follows the fund into every 
possible condition which the laws of nature impose.” (page 
260). Certainly it cannot be argued that a case in which 
a testator employed specific and “technical language” to 
insure the happening of an obviously desired result can 
stand for the proposition that the vesting of remainders 
will generally be so postponed. 

Appellant’s brief in discussing this case points out that 

“By his will the testator gave certain real estate to 
his wife to hold, use and enjoy during her life, and 
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upon her death the remainder ‘to be held, used and en¬ 
joyed by my said brother James, and my sisters, Pattie 
C. Stockdale and Mary P. Logan/ should they all 
survive the widow, ‘if not, for such of them as may he 
then living, for and during their lives and the lives 
of the survivors and the survivor of them; with re¬ 
mainder upon the death of all three of them/ to such of 
their children and descendants as might he living at the 
death of the survivor of them” (emphasis supplied) 

m 

Estates once vested will not be divested unless a dear 
manifestation of the testator’s intent appear. 

Doe v. Considine, supra. 

American Security & Trust Company v. Sullivan, supra. 
Johnson v. Washington Loan & Trust Company, supra. 

IV 

The terms used in the will of the testator, both under stat¬ 
utory direction and legal interpretation, created “a ten¬ 
ancy in common.” 

Section 45-816 of the District of Columbia Code (1940) 
provides that, 

“Tenancies in common and joint tenancies. Every 
estate granted or devised to two or more persons in 
their own right, including estates granted or devised to 
husband and wife, shall be a tenancy in common, unless 
expressly declared to be a joint tenancy ...” 

See American Security and Trust Company v. Sullivan, 
supra. 

This provision was in the District of Columbia Code 
in 1919, (Section 1031 “Code of Laws for the District of 
Columbia”), and in 1925, (Section 1031), “District of Co¬ 
lumbia Code”). 

A. If the remaindermen took as tenants in common, the 
Appellees, Bonnie C. Payne and Anna G. Caine, would be 
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entitled as heirs of Edward 0. Caine and Edwin D. Payne, 
to take the shares accruing to these deceased remainder¬ 
men, since there would be no right of survivorship. 

1. Note Hugget v. Burnet , (App. D. C. 1933) 64 F. 2d. 
705, where it is held that in a bequest for life followed by 
a remainder to a named person or persons, as a class, as 
“ children,’’ or “issue,” or “nearest relatives,” there is 
no condition implied that remaindermen must be in exist¬ 
ence at the termination of the life estate, but the remainder 
vests and in case of the death of a remainderman prior to 
the death of the life tenant, his heirs, as representatives, 
take. 


CONCLUSION 

WHEREFORE, Appellees respectfully submit that this 
Court should affirm the judgment order of the Court below 

in each and every respect. 

. ) 
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